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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  107 
(Docket  No.  R-80-700] 

Nondiscrimination  and  Equal 
Opportunity  in  Housing  Under 
Executive  Order  11063 

agency:  Department  of  Housing  and 
Urban  Development 
action:  Final  rule. 

summary:  Executive  Order  11063,  Equal 
Opportunity  in  Housing  was  issued 
November  20. 1962  (27  FR  11527). 
Regulations  implementing  the  Executive 
Order  were  issued  under  program 
authorities  administered  by  various 
agencies  that  were  incorporated  in  the 
Department  of  Housing  and  Urban 
Development  when  it  was  established  in 
1965.  These  are  the  first  Department¬ 
wide  regulations  proposed  under  E.O. 
11063. 

Pursuant  to  the  delegation  of  authority 
with  respect  to  E.O.  11063  from  the 
Secretary  of  Housing  and  Urban 
Development  to  the  Assistant  Secretary 
for  Equal  Opportunity,  now  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity,  37  FR  12253 
(June  21, 1972),  this  final  rule  establishes 
compliance  and  enforcement  procedures 
to  be  utilized  by  the  Department  in 
implementing  its  responsibilities  under 
the  Executive  Order.  The  Department 
will  revise  obsolete  regulations 
concerning  Nondiscrimination  and 
Equal  Opportunity  in  Housing,  24  CFR 
200.300. 

DATES:  Effective:  October  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Ellen  Stem,  Special  Assistant,  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  Room  5108,  Department  of 
Housing  &  Urban  Development,  451  7th 
Street,  SW„  Washington,  D.C.  20410, 
Telephone  No.  (202)  755-6113.  This  is 
not  a  toll  free  number. 

SUPPLEMENTARY  INFORMATION:  E.O. 
11063  directs  Federal  departments  and 
agencies  to  take  all  action  necessary 
and  appropriate  to  prevent 
discrimination  because  of  race,  color, 
creed,  or  national  origin  (1)  in  the  sale, 
leasing,  rental  or  other  disposition  of 
residential  property  and  related 
facilities  which  are  owned  or  operated 
by  the  Federal  Government  or  provided 
with  Federal  assistance;  and  (2)  in  the 
lending  practices  with  respect  to 
residential  property  and  related 


facilities  of  lending  institutions  insofar 
as  such  practices  relate  to  loans  insured 
or  guaranteed  by  the  Federal 
Government.  • 

The  purpose  of  these  regulations  is  to 
establish  a  process  to  implement  E.O. 
11063;  state  the  discriminatory  practices 
prohibited  by  E.0, 11063;  provide  for 
affirmative  action  to  overcome  the 
effects  of  past  discrimination  and  to 
prevent  discrimination;  and  establish 
procedures  and  sanctions  regarding  the 
Department’s  enforcement  of  the  Order. 

The  process  established  by  the 
regulation  to  implement  the  Executive 
Order  includes  the  following:  (1) 
compliance  meetings,  to  provide  a  forum 
for  informal  resolution  of  complaints;  (2) 
compliance  reviews;  and  (3)  imposition 
of  sanctions.  The  process  is  structured 
to  exhaust  informal  avenues  for 
resolution  prior  to  imposition  of 
sanctions.  Specifically,  upon  receipt  of  a 
complaint  or  other  indication  of 
violation  of  the  Executive  Order,  a 
compliance  meeting  is  scheduled  with 
the  respondent  to  attempt  to  resolve  the 
matter  informally.  If  the  respondent  fails 
to  appear  or  resolution  fails,  a 
compliance  review  is  initiated  by  the 
Director  of  the  Office  of  Regional  Fair 
Housing  and  Equal  Opportunity 
(FH&EO).  Additionally,  a  compliance 
review  may  be  scheduled,  even  in  the 
absence  of  indication  of  a  violation,  for 
monitoring  purposes  or  other  legitimate 
purposes.  Following  completion  of  the 
review,  a  report  is  made  to  the  Assistant 
Secretary  for  FH&EO  for  determination 
whether  the  respondent  is  in  compliance 
or  noncompliance  with  the  Executive 
Order.  In  the  event  of  a  finding  of 
noncompliance,  the  Assistant  Secretary 
for  FH&EO,  pursuant  to  Notice  to 
respondent  of  such  a  Hnding,  may  apply 
sanctions  as  provided  in  §  107.60. 

Notice  of  a  proposed  amendment  to 
Title  24  to  issue  these  regulations  as  Part 
107  was  published  in  the  Federal 
Register  on  September  26, 1979  (44  FR 
55522)  and  comments  were  received 
from  interested  persons  and 
organizations.  Consideration  was  given 
to  each  comment.  In  general,  comments 
of  civil  rights  organizations  reflected  the 
following  major  concerns:  the 
relationship  of  the  Executive  Order  and 
this  regulation  to  Title  VI  of  the  Civil 
Rights  Act  of  1964;  role  of  the 
complainant;  definition  of 
discriminatory  practices;  and  statute  of 
limitations  on  the  filing  of  complaints. 
Commenting  regulatory  agencies 
questioned  coverage  of  regulated 
financial  institutions  by  the  rule  as 
duplicatory.  Other  comments  concerned, 
primarily  the  record  keeping 
requirements  and  rights  of  respondents 


in  addressing  complaints  and 
responding  to  Hndings  pursuant  to 
compliance  reviews.  These  major  areas 
of  comment  are  addressed  below. 

Applicability  of  the  Rule  to  Title  VI 
Matters 

The  proposed  rule  stated  that  where 
discrimination  on  the  grounds  of  race, 
color  or  national  origin  was  cognizable 
under  E.O.  11063  and  involved  a  matter 
subject  to  Title  VI  of  the  Civil  Rights  Act 
of  1964,  the  provisions  of  that  Title  and 
its  implementing  regulations  (24  CFR 
Part  1)  would  apply. 

A  number  of  commentors  indicated 
that  this  language  appeared  to  be  a 
misconstruction  of  the  statutory 
language  of  Title  VI  with  regard  to 
contracts  of  insurance  or  guaranty. 

Title  VI  of  the  Civil  Rights  Act  of  1964 
prohibits  discrimination  on  the  basis  of 
race,  color  or  national  origin  in 
programs  of  Federal  financial 
assistance.  Section  602  of  the  Title 
specifically  exempts  from  coverage 
assistance  by  way  of  contract  of 
insurance  or  guaranty.  Further,  Section 
605  of  Title  VI  provides  that  "Nothing  in 
this  title  shall  add  to  or  detract  from  any 
existing  authority  with  respect  to  any 
program  or  activity  under  which  Federal 
financial  assistance  is  extended  by  way 
of  contract  of  insurance  or  guaranty.” 

In  implementing  Title  VT  of  the  Civil 
Rights  Act  of  1964,  the  Department  by 
regulation  has  provided  that  the 
provisions  of  Title  VI  take  precedence 
over  all  previous  orders  and  regulations. 
However,  the  Title  VI  regulation  states 
that  the  provisions  of  E.0. 11063  and 
any  regulations  issued  thereunder 
insofar  as  they  prohibit  discrimination 
on  the  ground  of  race,  color  or  national 
origin  in  any  program  or  activity  or 
situation  to  which  Title  VI  does  not 
apply  are  not  superseded. 

In  view  of  the  fact  that  Title  VI 
supersedes  only  those  provisions  of  E.O. 
11063  regarding  Federal  financial 
assistance  other  than  that  provided  by 
way  of  a  contract  of  insurance  or 
guaranty,  the  Department  agrees  that 
the  reference  to  matters  as  cognizable 
under  E.O.  11063  and  Title  VI  is 
misleading.  This  Section  has  been 
revised  to  state  that  where  allegations  of 
discrimination  on  the  grounds  of  race, 
color  or  national  origin  arise  in  a 
program  or  activity  of  Federal  financial 
assistance  which  does  not  involve  a 
contract  of  insurance  or  guaranty,  the 
matter  shall  be  processed  in  accordance 
with  Title  VI  and  its  implementing 
regulations. 

Thus,  any  complaint  alleging 
discrimination  on  the  basis  of  race, 
color,  creed  or  national  origin  in  a 
Department  program  or  activity 
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involving  a  contract  of  insiuance  or 
guaranty  will  be  received  and  processed 
pursuant  to  this  Part.  Where  sanctions 
for  the  violation  are  imposed  pursuant 
to  the  Department’s  DebarmenfT 
Suspension  and  Ineligibility  Regulations 
(Part  24  of  this  Title)  the  participant, 
pursuant  to  the  Department’s  authority 
to  administer  its  programs  and 
activities,  can  be  excluded  from 
participation  in  all  Department 
programs  for  a  specified  period  of  time 
commensurate  with  the  seriousness  of 
the  offense  or  the  failure  or  inadequacy 
of  performance. 

Role  of  Complainants  and  Respondents 

Civil  rights  organizations  commented 
in  detail  about  the  role  of  complainants 
in  the  enforcement  procedures 
established  by  the  rule.  These 
commentors  proposed  inclusion  of 
provisions  for  more  active  involvement 
of  complainants  as  parties  to  matters  in 
connection  with  the  enforcement  and 
compliance  review  processes.  The 
compliance  and  enforcement  system 
provided  in  E.0. 11063  establishes  a 
process  for  Federal  agencies  to  refuse  to 
continue  or  to  extend  assistance  in  their 
programs  and  activities  to  persons  who 
violate  the  requirements  of  the 
Executive  Order.  While  the  Department 
can  address  issues  raised  in  connection 
with  complaints  and  attempt  in 
negotiations  to  achieve  redress  for 
complainants,  its  imposition  of 
sanctions  will  not  result  in  vindication 
of  individual  claims.  The  Department 
has  determined,  therefore,  that  it  would 
be  inappropriate  to  provide 
complainants  with  the  status  of  parties 
in  these  procedures.  However,  in 
response  to  these  comments,  a  variety  of 
revisions  have  been  incorporated  to 
provide  complainants  with  information 
regarding  matters  which  are  the  subject 
of  compliance  investigation  or  review 
and  to  afford  them  a  full  opportunity  to 
participate  in  the  administrative 
processing  of  their  complaints. 

Specifically,  provisions  of  the  rule 
relating  to  complaints  and  to 
enforcement  have  been  revised  to 
provide  for  notice  to  complainants  at  all 
stages  of  proceedings  under  this 
regulation  regarding  determinations  of 
compliance  and  to  provide  complainants 
an  opportunity  to  attend  compliance 
meetings.  Complainants  also  will 
receive  a  copy  of  the  compliance  report 
and  findings  and  will  be  given  an 
opportunity  to  review  the  compliance 
review  file  and  provide  comments 
thereon.  Additionally,  the  intent  of  this 
rule  is  that  whenever  a  complainant 
alleges,  pursuant  to  the  Executive  Order, 
a  discriminatory  practice  which  is  also 
covered  by  Title  VIII,  it  shall  be  the 


responsibility  of  the  Department  to 
advise  the  complainant  of  the  right  to 
file  a  complaint  pursuant  to  Title  VIU 
and  to  inform  him  or  her  of  the 
Department  procedures  available  under 
that  Title.  These  two  major  areas  of 
revision  reflect  the  conviction  of  the 
Department  that  a  complainant  who 
alleges  the  existence  of  a  discriminatory 
housing  practice  should  be  given 
information  about  matters  under  review 
and  access  to  all  available  remedies. 
Additionally,  since  initial  attempts  to 
review  compliance  will  involve  specific 
matters  raised  in  a  complaint,  the 
Department  has  decided  that  the 
complainant  should  have  an  opportunity 
to  assist  the  Department  in  attempts  to 
resolve  the  specific  matter  informally 
previous  to  initiation  of  more 
comprehensive  review,  through  a  formal 
Department  compliance  review,  of  the 
respondent's  total  Department  funded 
activities. 

Accordingly,  §§  107.35, 107.40, 107.50, 
and  107.55  as  revised  will  now  assure 
notification  of  the  complainant  of  every 
step  planned  and  every  determination 
made  in  the  enforcement  process, 
including  initial  findings  relative  to  the 
complaint;  notice  of  compliance 
meetings:  outcome  of  compliance 
meetings;  intent  to  conduct  compliance 
review  or  to  refer  matters  to  the 
Assistant  Secretary  for  FH&EO  for 
possible  imposition  of  sanctions;  and 
notification  of  date  of  compliance 
reviews  and  outcome  of  such  reviews. 
Additionally,  §  107.40  has  been 
amended  to  provide  for  participation  of 
complainants  in  compliance  meetings 
(through  addition  of  a  new 
Subsection(c)]  and  to  allow 
complainants  representation  by  counsel 
(Subsection  (e))  at  such  meetings. 

In  response  to  other  comments,  ^ 
provision  has  also  been  made  for  more 
adequate  notification  of  respondents 
and  greater  opportunity  for  respondents 
to  address  findings  of  violations.  Section 
107.40  has  been  revised  to  provide  for 
notification  to  the  respondent  of  the 
allegations  contained  in  a  complaint  and 
of  the  matters  to  be  addressed  in  a 
compliance  meeting.  Section  107.55  has 
been  amended  to  provide  that  a  notice 
of  noncompliance  pursuant  to  a 
compliance  review  shall  afford  the 
respondent  seven  days  to  respond  to  the 
violations  found  and  to  resolve  and 
remedy  violations  in  the  compliance 
report  prior  to  referral  of  the  matter  to 
the  Assistant  Secretary  for  FH&EO. 

Definition  of  “Discriminatory  Practice” 

Three  major  areas  of  concern  were 
articulated  by  civil  rights  organizations 
in  their  comments  on  the  definition  of 
“discriminatory  practices”:  (1) 


Inadequate  cognizance  of  the  “effects 
test”  in  defining  such  practices;  (2) 

Implied  narrowness  in  the  applicability 
of  the  definition;  and  (3)  Need  for  more 
guidance  to  identify  specific  prohibited 
practices  under  the  Executive  Order, 
particularly  in  areas  such  as  steering 
and  redlining. 

With  respect  to  the  effects  tests  issue, 
commentors  suggested  that  failure  to 
state  explicitly  in  the  rule  its 
applicability  to  practices  which  have  the 
effect  of  denying  benefits  to  protected 
persons  would  result  in  interpretations 
that  only  intentional  acts  of 
discrimination  are  covered.  It  is  not  the 
interpretation  of  the  Department  that  the 
Executive  Order  requires  the  existence 
of  intent  to  discriminate  as  an  essential 
element  in  establishing  discriminatory 
practices:  on  the  contrary,  the 
Department  believes  that  matters  which 
appear  neutral  on  their  face  in  many 
cases  may  constitute  violations  of  E.O. 
11063  by  virtue  of  their  impact  on 
protected  groups.  Nothing  in  the 
proposed  ^e  was  inconsistent  with  this 
conclusion.  However,  in  order  to  more 
clearly  state  the  Department's  position 
in  this  area  two  revisions  to  the 
proposed  rule  have  been  adopted. 

Section  107.15(g)(1)  has  been  revised  to 
include  explicitly  in  the  definition  of 
“discriminatory  practices”  activities 
which  are  discriminatory  in  effect.  A 
new  section  107.51,  further,  sets  the 
standard  for  findings  of  noncompliance 
with  the  Executive  Order,  and  includes 
among  the  basis  for  such  findings  the 
existence  of  a  practice  which  is 
discriminatory  in  effect,  unless  a 
respondent  can  establish  that  such 
practice  is ‘designed  to  serve  a  legitimate 
business  necessity  or  governmental 
purpose  of  the  respondent  unrelated  to 
race,  color,  creed  or  national  origin;  that 
it  carries  out  effectively  the  interest  it  is 
designed  to  serve;  and  that  no 
alternative  course  of  action  would 
enable  the  respondent's  interest  to  be 
served  with  less  discriminatory  impact. 
A  practice  with  discriminatory  effect  is 
characterized  as  a  policy  or  practice,  or 
“any  arrangement,  criterion  or  other 
method  of  administration  which  has  the 
effect  of  denying  equal  housing 
opportunity  or  which  substantially 
impairs  the  ability  of  persons  to  apply 
for  or  receive  the  benefits  of 
assistance. .  .  .” 

With  regard  to  the  scope  of  practices 
covered,  a  number  of  commentors  stated 
that  the  discriminatory  practices  defined 
did  not  fully  cover  the  range  of 
prohibited  housing  practices.  These 
commentors  pointed  out  that  the 
regulation  did  not  address  the 
relationship  of  E.0. 11063  enforcement 
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and  compliance  with  the  fair  housing 
provisions  of  Title  VIII  of  the  Civil 
Rights  Act  of  1968.  In  response  to  these 
comments,  §  107.15(g)(4)  of  the  proposed 
regulation  has  been  revised  to  state  that 
a  finding  of  a  violation  of  Title  VIII  or  of 
a  state  or  local  fair  housing  law  with 
respect  to  activities  covered  by  E.O. 
11063  shall  constitute  a  discriminatory 
housing  practice  under  the  Executive 
Order.  Additionally,  §  107.60  has  been 
revised  to  provide  that  such  violations 
can  be  a  basis  for  the  initiation  of 
sanctions  under  this  Part. 

New  regulations  to  describe  practices 
and  activities  which  constitute 
discriminatory  housing  practices  are 
now  under  development  to  implement 
the  Secretary’s  responsibility  to 
investigate  and  to  attempt  to  resolve 
matters  under  Title  VIII.  These 
regulations  will  serve  to  provide  more 
explicit  guidance  to  identify  violations 
in  such  areas  as  redlining,  steering,  and 
residential  financing.  As  indicated, 
findings  of  violations  of  Title  VIII  with 
resp>ect  to  activities  also  covered  by  E.O. 
11063,  are  a  basis  for  the  imposition  of 
sanctions  pursuant  to  the  Executive 
Order.  It  is  the  judgment  of  the 
Department  that  this  regulation 
establishing  a  compliance  procedure 
implementing  E.0. 11063  should  define 
discriminatory  housing  practices 
generally,  rather  than  in  detailed  form. 

Comment  received  from  groups 
representing  handicapped  persons 
objected  to  the  fact  that  the  definition  of 
discriminatory  practices  does  not 
include  reference  to  handicapped 
persons,  pursuant  to  the  provisions  of 
Section  504  of  the  Rehabilitation  Act  of 
1973.  Section  504  prohibits 
discrimination  against  persons  solely  on 
the  basis  of  handicap  in  programs  and 
activities  of  Federal  financial 
assistance.  Under  Section  504,  each 
Federal  Department  and  agency  is 
responsible  for  assuring  that  all  its 
programs  of  Federal  financial  assistance 
are  administered  in  a  nondiscriminatory 
manner.  Each  Federal  Department  and 
agency  also  is  required  to  develop 
regulations  implementing  this  Section 
504  requirement.  The  Department  has 
published  proposed  regulations 
regarding  nondiscrimination  based  on 
handicap  in  its  programs  43  FR  16656 
(April  19, 1978).  As  proposed,  these 
regulations  would  describe 
discriminatory  practices  and  would  be 
applicable  to  all  Department  programs 
of  Federal  Hnancial  assistance. 

Inasmuch  as  E.0. 11063  does  not 
cover  discrimination  based  on  handicap 
and  in  view  of  the  fact  that  the 
Department  has  proposed 
implementation  of  Section  504  in  its 


programs  and  activities  in  a  separate 
Part  of  24  CFR,  these  comments  have  not 
been  adopted  in  the  fmal  rule. 

Statute  of  limitations  for  Filing 
Complaints 

Several  commentors  criticized  the 
provision  in  the  proposed  rule  (§  107.35) 
that  complaints  must  be  filed  within  180 
days  of  the  alleged  act  of  discrimination. 
These  comments  suggested  that  the  time 
limit  for  filing  complaints  be  extended. 
The  final  rule  adopts  this  suggestion  and 
provides  that  complaints  may  be  filed 
within  one  year  of  the  alleged 
discriminatory  practice. 

Recordkeeping 

Section  107.30(a)  requires  collection  of 
racial  and  national  origin  data  in 
Department  programs  and  activities. 
Comment  by  civil  rights  groups 
interpreted  the  recordkeeping 
requirement  in  the  proposed  rule  as 
being  circumscribed  by  the 
recordkeeping  requirements  of  the 
Department  program  or  activity  under 
which  assistance  is  granted.  The 
language  of  §  107.30(a)  has  been 
clarified  to  mandate  maintenance  of 
race,  and  national  origin  data  as  is 
required  by  the  Department  This 
revised  language  assures  that  the 
regulation  incorporates  all  applicable 
Department  recordkeeping  requirements 
for  racial  and  national  origin  data. 

There  was  comment  by  several  groups 
that  recordkeeping  provisions  applicable 
to  lenders  (§  107.30(b))  are  duplicative  of 
requirements  imposed  by  Federal 
financial  regulatory  agencies.  It  is  not 
the  intent  of  this  regulation  to  mandate 
duplicatory  recordkeeping  where 
records  already  kept  by  a  lender 
pursuant  to  other  regulations  meet  the 
requirements  of  this  rule.  Additionally, 
several  commentors  objected  to  the 
provision  in  this  section  that  failure  to 
comply  with  the  recordkeeping 
requirements  is  prima  facie  evidence  of 
discrimination. 

Section  107.30  reflects  the  position  of 
the  Department  that  is  has  the  authority 
to  require  the  collection  of  data  on  the 
race  and  national  origin  of  persons 
participating  in  programs  and  activities 
pursuant  to  its  obligations  regarding  the 
administration  and  enforcement  of  its 
civil  rights  responsibilities.  For  example, 
in  cases  where  the  crucial  issue  is 
whether  a  disproportionate  number  of 
minorities  have  been  denied  housing  or 
loans  in  violation  of  the  Executive 
Order,  the  race  and  national  origin 
records  collected  in  connection  with 
Department  programs  and  activities  will 
often  be  the  only  source  of  the  statistical 
information  needed  to  resolve  the  issue. 
Thus  this  Section  was  not  intended  to 


describe  a  new  violation  not  provided  in 
the  Executive  Order  but  rather  to 
provide  an  appropriate  evidentiary 
mechanism  for  assisting  the  Assistant 
Secretary  for  FH&EO  in  determining 
whether  a  violation  has  occurred. 
However,  the  language  in  the  proposed 
rule  stating  that  a  failure  to  comply  with 
recordkeeping  requirements  pursuant  to 
this  section  shall  be  deemed  prima  facie 
evidence  of  a  discriminatory  practice  is 
subject  to  misinterpretation  and  has, 
therefore,  been  deleted.  Further,  to 
clarify  the  relationship  of  the 
recordkeeping  requirements  to  the  other 
requirements  of  this  regulation,  the 
revised  §  107.30(c)  now  indicates  that 
where  data  required  §  107.30  is  rendered 
unavailable  by  a  respondent’s  own 
violation  of  recordkeeping  requirements, 
it  is  the  obligation  of  that  respondent  to 
establish  its  compliance  with  this  Part 
and  with  the  equal  housing  opportunity 
requirements  of  the  Executive  Order. 

Of  course,  under  §  107.60  failure  or 
refusal  to  comply  with  the  Executive 
Order  or  the  requirements  of  this  Part  is 
a  proper  basis  for  applying  sanctions 
which  include  sanctions  specified  by  the 
rules  or  regulations  of  the  Department 
governing  the  program  under  which 
assistance  is  provided. 

Question  was  raised  as  to  what 
liability,  if  any,  would  fall  on  a 
purchaser  of  “third  party  paper’’  in  the 
event  mortgages  purchased  or 
accompanying  documents  failed  to 
contain  the  information  required  in 
§  107.25.  In  general,  in  the  event  of 
technical  violations,  no  liability  would 
be  imposed  on  such  a  purchaser.  The 
Department  is  responsible  for  assuring 
that  the  originating  mortgages  complies 
with  this  recordkeeping  requirement. 

Question  was  raised  about  the 
interpretation  of  the  term  “national 
origin”  and  the  possible  difficulty  in 
identifying  such  origin  in  some  cases 
where  the  information  is  not 
volunteered  by  the  applicant.  It  should 
be  noted  with  regard  to  recordkeeping 
described  in  §  107.30(b)  that  the  term 
encompasses  the  same  six  broad 
categories  established  by  the  Equal 
Credit  Opportunity  Act 

Overlapping  Jurisdiction  With 
Regulatory  Agencies 

Commenting  regulatory  agencies 
questioned  the  jurisdiction  and  need  for 
this  regulation  with  respect  to  coverage 
of  financial  institutions  regulated  by 
such  agencies.  These  commentors 
pointed  out  that  certain  lenders  are 
subject  to  regulations  requiring 
compliance  with  the  nondiscrimination 
in  lending  requirements  of  the  Federal 
Fair  Housing  Act  and  the  Equal  Credit 
Opportunity  Act. 
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The  Department  recognizes  that  many 
lenders  to  whom  the  proposed 
Nondiscrimination  and  Equal 
Opportunity  in  Housing  Regulation 
would  apply  are  already  subject  to 
regulatory  requirements  designed  to 
assure  that  persons  are  not 
discriminated  against  on  any  prohibited 
basis  covered  by  E.0. 11063.  However, 
the  Department  has  determined  that  the 
E.0. 11063  directive  to  Federal 
departments  to  take  all  actions 
necessary  and  appropriate  to  prevent 
discrimination  in  the  lending  practices 
of  institutions  with  respect  to  assisted 
activities  mandates  the  Department  to 
continue  to  require  compliance  with  the 
Executive  Order  by  all  institutions  in 
their  participation  in  the  Department's 
activities.  In  this  regard  the  regulation 
describes  the  processes  the  Department 
will  utilize  to  review  compliance  by 
participants  and  to  provide  procedural 
due  process  in  determining  whether  to 
impose  sanctions  provided  in  the 
Executive  Order,  "rhe  Department 
believes  that  compliance  with  the 
Executive  Order  and  this  regulation  will 
not  result  in  any  significant  burden  on 
lenders  desiring  to  participate  in 
Department  programs  and  activities. 
Additionally,  the  Department  believes 
that  this  section  is  consistent  with 
recordkeeping  requirements  imposed  by 
Federal  financial  regulatory  agencies, 
such  as  the  Comptoller  of  the  Currency 
and  the  Federal  Home  Loan  Bank  Board, 
pursuant  to  their  regulatory  authority 
and  in  furtherance  of  their  responsibility 
to  affirmatively  further  fair  housing. 
Thus,  the  final  regulation  continues  to 
require  compliance  by  any  financial 
institution  with  respect  to  their  lending 
practices  insofar  as  they  relate  to 
Department  programs  and  activities. 

However,  in  response  to  one 
comment,  the  sanctions  provision  of  the 
regulation  has  been  revised  to  provide 
notification  to  appropriate  Federal 
financial  regulatory  agencies  of  findings 
of  discrimination  in  order  to  permit 
those  agencies  to  take  prompt  action 
consistent  with  their  supervisory 
responsibilities. 

In  addition  to  the  major  areas  of 
comment  discussed  above,  numerous 
comments  focused  on  specific 
provisions  of  the  regulation: 

§  107.20(b)  Prohibition  Against 
Discrimination, 

Comment  by  a  regulatory  agency 
proposed  inclusion  of  guidelines,  similar 
to  guidelines  proposed  for  enforcement 
of  Regulation  B,  (pursuant  to  the  Equal 
Credit  Opportunity  Act)  to  define 
affirmative  action  required  to  overcome 
the  effects  of  prior  discrimination.  It  is 
the  intent  of  the  Department  to  consider 


guidelines  for  incorporation  in  Title  VIII 
regulations  or  in  a  separate  regulation. 

In  the  judgment  of  the  Department,  it  is 
not  appropriate  to  incorporate  detailed 
standards  or  guidelines  defining 
affirmative  action  in  this  procedural 
regulation. 

Also  in  response  to  comment  by  a 
regulatory  agency,  the  word  “recipient" 
in  §  107.15(g)  and  107.20(b)  has  been 
replaced  by  “person”,  to  clearly  indicate 
the  applicability  of  the  paragraph  to  all 
persons  covered  by  the  Executive  Order. 

§  107.25  Provision  in  Legal 
Instruments. 

In  response  to  several  comments, 

§  107.25  has  been  amended  to  provide 
that  all  legal  instruments  in  which 
statements  of  compliance  with  E.O. 

11063  are  required  must  include 
reference  to  the  sanction  provided  in 
§  107.60  of  this  rule. 

Additionally,  in  response  to  another 
critique,  the  language  of  this  section  has 
been  revised  and  clarified  extensively. 

§  107.40  Compliance  meeting. 

Several  comments  proposed  an 
extension  of  the  respondent’s  response 
time  to  notices  of  compliance  meetings 
from  seven  to  thirty  days.  It  should  be 
noted  that  the  compliance  meeting 
process  and  the  procedures  to 
implement  it  are  parallel  to  those 
incorporated  in  24  CFR  Part  108, 
Compliance  Procedures  for  Affirmative 
Fair  Housing  Marketing.  These  identical 
procedures  and  timetables  will  make  it 
possible,  in  instances  where  there  are 
complaints  or  indications  of  violations 
of  both  this  regulation  and  24  CFR  Part 
108  to  address  these  matters  in  one 
proceeding,  thus  avoiding  a  cumbersome 
dual  enforcement  process.  The  purpose 
of  the  enforcement  procedures  in  these 
regulations,  including  the  initial 
compliance  meeting,  is  to  establish  a 
process  which  provides  opportunity  for 
speedy  and  informal  resolution  of 
matters  previous  to  initiation  of  steps 
toward  the  imposition  of  sanctions.  The 
compliance  meeting  procedure  is  the 
pivotal  vehicle  for  such  speedy  and 
informal  resolution.  This  fonun  is 
designed  primarily  to  acquaint  the 
respondent  fully  with  the  nature  of  the 
alleged  violation  cited  in  the  notice  and 
to  provide  an  informal  setting  for  early 
discussion  of  the  matters  at  issue.  It  is 
the  determination  of  the  Assistant 
Secretary.for  FH&EO  that  these 
purposes  of  the  compliance  meeting  can 
best  be  accomplished  by  maintaining 
the  notification  provisions  of  the 
regulation. 

Against  this  background,  it  is  the 
judgment  of  the  Department  that 
extension  of  the  response  period  would 


be  counterproductive  to  the  speedy  and 
informal  resolution  of  matters  which  is 
the  aim- of  compliance  meetings.  These 
comments  have  not  been  adopted. 

§  107.45  Resolution  of  Matters. 

In  response  to  comments  by  civil 
rights  organizations,  the  provision  in 
Section  302  of  the  Executive  Order 
stipulating  that  informal  resolution  need 
not  be  pursued  when  similar  efforts  by 
other  agencies  have  failed  has  been 
incorporated  in  §  107.45.  Additionally, 
the  role  of  the  Assistant  Secretary  for 
FH&EO  with  respect  to  review  of 
compliance  with  the  terms  of  settlement 
agreements  has  been  clarified  and  the 
Assistant  Secretary’s  authority  to  take 
immediate  action  to  impose  sanctions  in 
cases  involving  a  failure  to  comply  with 
such  agreements  has  been  made 
explicit. 

%  107.60  Sanctions  and  Penalties. 

In  response  to  comment  by  civil  rights 
groups,  the  language  referring  to 
Departmental  authority  to  impose 
sanctions  provided  in  accordance  with 
Department  procedures  relating  to 
debarment,  suspension,  and  ineligibility 
of  contractors  and  grantees  (24  CFR  Part 
24)  in  §  107.60(a)  was  revised  to  remove 
possible  ambiguity  about  the 
applicability  of  this  section. 

Additionally,  consistent  with  the 
provisions  of  the  Executive  Order,  a 
new  subsection  (c)  has  been  added  to 
this  section  indicating  that  the 
Department  shall  use  its  good  offices 
and  take  appropriate  action,  including 
the  institution  of  litigation,  “to  promote 
the  abandonment  of  discriminatory 
practices”  with  respect  tg  residential 
property  and  related  facilities  provided 
with  financial  assistance  previous  to  the 
effective  date  of  the  Executive  Order. 

One  commentor  suggested  that  an 
assurance  be  given  that  termination  of 
approved  lender  status  or  of 
participation  in  GNMA  mortgage 
purchase  programs  is  the  only 
appropriate  sanction  against  lenders. 
This  suggestion  is  not  adopted.  The 
Executive  Order  provides  a  full  range  of 
sanctions  for  violations  of  the  Executive 
Order  including  referral  to  the 
Department  of  Justice  for  appropriate 
civil  actions.  Thus,  the  Department 
believes  it  would  be  inappropriate  in 
this  regulation  to  attempt  to  define  all 
the  remedies  which  are  available  in 
enforcement  under  the  Executive  Order. 

A  finding  of  no  significant  impact  has 
been  prepared  in  accordance  with 
Department  “Procedures  for  Protection 
and  Enhancement  of  Environmental 
Quality.”  A  copy  of  the  Finding  is 
available  for  inspection  and  copying  in 
the  Office  of  the  Rules  Docket  Clerk, 
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OfHce  of  General  Counsel,  Room  5218, 
Department  of  HUD,  451  7th  St.,  S.W., 
Washington,  D.C.  20410.  This  regulation 
has  been  evaluated  and  has  been  found 
not  to  have  major  economic 
consequences  for  the  general  economy 
or  for  individual  industries,  geographic 
regions,  or  levels  of  government. 

This  rule  is  listed  as  item  number 
FH&EO-3-78  in  the  Department’s 
semiannual  agenda  of  significant  rules, 
published  pursuant  to  Executive  Order 
12044. 

Part  107  is  added  to  24  CFR  as 
follows: 

PART  107— NONDISCRIMINATION 
AND  EQUAL  OPPORTUNITY  IN 
HOUSING  UNDER  EXECUTIVE  ORDER 
11063 

Sec. 

107.10  Purpose 

107.11  Relation  to  other  authorities. 

107.15  Definitions. 

107.20  Prohibition  against  discriminatory 
practices. 

107.21  Prevention  of  discriminatory  practices. 
107.25  Provisions  in  legal  instruments. 

107.30  Recordkeeping  requirements. 

107.35  Complaints. 

107.40  Compliance  meeting. 

107.45  Resolution  of  matters. 

107.50  Compliance  reviews. 

107.51  Findings  of  Noncompliance. 

107.55  Compliance  report. 

107.60  Sanctions  and  penalties. 

107.65  Referral  to  the  Attorney  General. 

Authority.  E.0. 11063,  Equal  Opportunity  in 
Housing,  issued  November  20, 1962  (27  FR 
11527):  delegation  of  authority  by  the 
Secretary  of  Housing  and  Urban 
Development  published  in  34  FR  12253  (June 
21, 1972). 

§  107.10  Purpose. 

These  regulations  are  to  carry  out  the 
requirements  of  E.0. 11063  that  all 
action  necessary  and  appropriate  be 
taken  to  prevent  discrimination  because 
of  race,  color,  creed,  or  national  origin  in 
the  sale,  rental,  leasing  or  other 
disposition  of  residential  property  and 
related  facilities  or  in  the  use  or 
occupancy  thereof  where  such  property 
or  facilities  are  owned  or  operated  by 
the  Federal  Government,  or  provided 
with  Federal  assistance  by  the 
Department  of  Housing  and  Urban 
Development  and  in  the  lending 
practices  with  respect  to  residential 
property  and  related  facilities  of  lending 
institutions  insofar  as  such  practices 
relate  to  loans  insured,  guaranteed  or 
purchased  by  the  Department.  These 
regulations  are  intended  to  assure 
compliance  with  the  established  policy 
of  the  United  States  that  the  benefits 
under  programs  and  activities  of  the 
Department  which  provide  financial 
assistance,  directly  or  indirectly,  for  the 


provision,  rehabilitation,  or  operation  of 
housing  and  related  facilities  are  made 
available  without  discrimination  based 
on  race,  color,  creed,  or  national  origin. 
These  regulations  are  also  intended  to 
assure  compliance  with  the  policy  of 
this  Department  to  administer  its 
housing  programs  affirmatively,  so  as  to 
achieve  a  condition  in  which  individuals 
of  similar  income  levels  in  the  same 
housing  market  area  have  a  like  range  of 
housing  choices  available  to  them 
regardless  of  their  race,  color,  creed,  or 
national  origin. 

§  107.1 1  Relation  to  other  authorities. 

(a)  Where  allegations  of 
discrimination  on  the  grounds  of  race, 
color,  or  national  origin  are  made  in  a 
program  or  activity  of  Federal  financial 
assistance  of  the  Department  which 
does  not  involve  a  contract  of  insurance 
or  guaranty,  the  provisions  of  Title  VI  of 
the  Civil  Rights  Act  of  1964  and 
regulations  implementing  Title  VI, 
Nondiscrimination  in  Federally  Assisted 
Programs,  under  Part  1  of  this  Title  shall 
apply.  Any  complaint  alleging 
discrimination  on  the  basis  of  race, 
color,  creed  or  national  origin  in  a 
program  or  activity  of  the  Department 
involving  a  contract  of  insurance  or 
guaranty  will  be  received  and  processed 
according  to  this  Part. 

(b]  Where  a  complaint  filed  pursuant 
to  this  Part  alleges  a  discriminatory 
housing  practice  which  is  also  covered 
by  Title  VIII  of  the  Civil  Rights  Act  of 
1968,  the  complainant  shall  be  advised 
of  the  right  to  file  a  complaint  pursuant 
to  Section  810  of  that  Title  and  of  the 
availability  of  Department  procedures 
regarding  fair  housing  complaints  under 
Part  105  of  this  Title,  The  complainant 
shall  also  be  advised  of  the  right  to 
initiate  a  civil  action  in  court  pursuant 
to  Section  812  of  the  Civil  Rights  Act  of 
1968  without  first  filing  a  complaint  with 
HUD. 

§107.15  Definitions. 

(a)  "Department”  means  the 
Department  of  Housing  and  Urban 
Development. 

(b)  “Secretary”  means  the  Secretary 
of  Housing  and  Urban  Development. 

(c)  “State”  means  each  of  the  fifty 
states,  the  District  of  Columbia,  the 
Commonwealths  of  Puerto  Rico  and  the 
Northern  Marianas,  and  the  territories  of 
the  United  States. 

(d)  “Assistance”  includes  (1)  grants, 
loans,  contributions,  and  advances  of 
Federal  funds;  (2)  the  grant  or  donation 
of  Federal  property  and  interests  in 
property;  (3)  the  sale,  lease,  and  rental 
of,  and  the  permission  to  use  (on  other 
than  a  casual  or  transient  basis). 

Federal  property  or  any  interest  in  such 


property  without  consideration  or  at  a 
nominal  consideration  or  at  a 
consideration  which  is  reduced  for  the 
purpose  of  assisting  the  recipient  or  in 
recognition  of  the  public  interest  to  be 
served  by  such  sale  or  lease  to  the 
recipient,  when  such  order  granting 
permission  accompanies  the  sale,  lease, 
or  rental  of  Federal  properties;  (4)  loans 
in  whole  or  in  part  insured,  guaranteed, 
or  otherwise  secured  by  the  credit  of  the 
Federal  Government;  and  (5)  any 
Federal  agreement,  arrangement,  or 
other  contract  which  has  as  one  of  its 
purposes  the  provision  of  assistance. 

(e)  “Person”  includes  one  or  more 
individuals,  corporations,  partnerships, 
associations,  labor  organizations,  legal 
representatives  or  agents,  mutual 
companies,  joint-stock  companies, 
trusts,  unincorporated  organizations, 
trustees,  trustees  in  bankruptcy, 
receivers,  fiduciaries  and  public  entities. 

(f)  “Public  entity”  means  a 
government  or  governmental 
subdivision  or  agency. 

(g)  “Discriminatory  practice”  means: 

(1)  Any  discrimination  on  the  basis  of 
race,  color,  creed,  or  national  origin  or 
the  existence  or  use  of  a  policy  or 
practice,  or  any  arrangement,  criterion 
or  other  method  of  administration  which 
has  the  effect  of  denying  equal  housing 
opportunity  or  which  substantially 
impairs  the  ability  of  persons  to  apply 
for  or  receive  the  benefits  of  assistance 
because  of  race,  color,  creed  or  national 
origin,  in  the  sale,  rental  or  other 
disposition  of  residential  property  or 
related  facilities  (including  land  to  be 
developed  for  residential  use),  or  in  the 
use  or  occupancy  thereof,  where  such 
property  or  related  facilities  are: 

(1)  Owned  or  operated  by  the 
Secretary; 

(ii)  Provided  in  whole  or  in  part  with 
the  aid  of  loans,  advances,  grants,  or 
contributions  agreed  to  be  made  by  the 
Department  after  November  20, 1962; 

(iii)  Provided  in  whole  or  in  part  by 
loans  insured,  guaranteed  or  otherwise 
secured  by  the  credit  of  the  Department 
after  November  20, 1962;  or 

(iv)  Provided  by  the  development  or 
the  redevelopment  of  real  property 
purchased,  leased,  or  otherwise 
obtained  from  a  State  or  local  public 
agency  or  unit  of  general  purpose  local 
government  receiving  Federal  financial 
assistance  from  the  Department  under  a 
loan  or  grant  contract  entered  into  after 
November  20, 1962. 

(2)  Any  discrimination  on  the  basis  of 
race,  color,  creed,  or  national  origin  or 
the  existence  or  use  of  a  policy,  practice, 
or  any  arrangement,  criterion  or  other 
method  of  administration  which  has  the 
effect  of  denying  equal  housing 
opportunity  or  which  substantially 
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impairs  the  ability  of  persons  to  apply 
for  or  receive  the  benefits  of  assistance 
because  of  race,  color,  creed  or  national 
origin  in  lending  practices  with  respect 
to  residential  property  and  related 
facilities  (including  land  to  be  developed 
for  residential  use)  of  lending 
institutions,  insofar  as  such  practices 
relate  to  loans,  insured  or  guaranteed, 
by  the  Department  after  November  20, 
1962.  Examples  of  discriminatory 
practices  under  subsections  (1)  and  (2) 
include  but  are  not  limited  to  the 
following  when  based  on  race,  color, 
creed  or  national  origin: 

(i)  Denial  to  a  person  of  any  housing 
accommodations,  facilities,  services, 
financial  aid,  financing  or  other  beneHt 
provided  under  a  program  or  activity; 

(ii)  Providing  any  housing 
accommodations,  facilities,  services, 
financial  aid,  financing  or  other  beneHts 
to  a  person  which  are  different,  or  are 
provided  in  a  different  manner,  from 
those  provided  to  others  in  a  program  or 
activity: 

(iii)  Subjecting  a  person  to  segregation 
or  separate  treatment  in  any  matter 
related  to  the  receipt  of  housing, 
accommodations  facilities,  services, 
Hnancial  aid,  Hnancing  or  other  benefits 
under  a  program  or  activity: 

(iv)  Restricting  a  person  in  any  way  in 
access  to  housing,  accommodations, 
facilities,  services,  tinancial  aid, 

Hnancing  or  other  benefits,  or  in  the 
enjoyment  of  any  advantage  or  privilege 
enjoyed  by  others  in  cormection  with 
such  housing,  accommodations, 
facilities,  services,  financial  aid,  or  other 
benefits  under  a  program  or  activity; 

(v)  Treating  persons  differently  in 
determining  whether  they  satisfy  any 
occupancy,  admission,  enrollment, 
eligibility,  membership,  or  other 
requirement  or  condition  which  persons 
must  meet  in  order  to  be  provided  any 
housing,  accommodations,  facilities, 
services,  financial  aid,  financing  or  other 
benefits  under  a  program  or  activity; 
and 

(vi)  Denying  a  person  opportunity  to 
participate  in  a  program  or  activity 
through  the  provision  of  services  or 
otherwise,  or  affording  the  person  an 
opportunity  to  do  so  which  is  different 
from  that  afforded  others  in  a  program 
or  activity. 

(3)  Ncncompliance  with  relevant 
affirmative  fair  housing  marketing 
requirements  contained  in  Department 
programs  and  regulations. 

(4)  A  formal  finding  of  a  violation  of 
Title  VIII  of  the  Civil  Rights  Act  of  1968 
or  a  state  or  local  fair  housing  law  with 
respect  to  activities  also  covered  by  E.O. 
11063. 


§  107.20  Prohibition  against  discriminatory 
practices. 

(a)  No  person  receiving  assistance 
from  or  participating  in  any  program  or 
activity  of  the  Department  involving 
housing  and  related  facilities  shall 
engage  in  a  discriminatory  practice. 

(b)  Where  such  person  has  been  found 
by  the  Department  or  any  other  Federal 
Department,  agency,  or  court  to  have 
previously  discriminated  against 
persons  on  the  ground  of  race,  color, 
creed,  or  national  origin,  he  or  she  must 
take  affirmative  action  to  overcome  the 
effects  of  prior  discrimination. 

(c)  Nothing  in  this  Part  precludes  such 
person  from  taking  affirmative  action  to 
prevent  discrimination  in  housing  or 
related  facilities  where  the  purpose  of 
such  action  is  to  overcome  prior 
discriminatory  practice  or  usage  or  to 
overcome  the  effects  of  conditions 
which  resulted  in  limiting  participation 
by  persons  of  a  particular  race,  color, 
creed  or  national  origin. 

§  107.21  Prevention  of  discriminatory 
practices. 

All  persons  receiving  assistance  from, 
or  participating  in  any  program  or 
activity  of  the  Department  involving 
housing  and  related  facilities  shall  take 
all  action  necessary  and  proper  to 
prevent  discrimination  on  the  basis  of 
race,  color,  creed,  or  national  origin. 

§  107.25  Provisions  in  legal  instruments. 

(a)  The  following  documents  shall 
contain  provisions  or  statements 
requiring  compliance  with  E.0. 11063 
and  this  Part: 

(1)  Contracts,  grants  and  agreements 
providing  Departmental  assistance  for 
the  provision  of  housing  and  related 
facilities, 

(2)  Contracts,  grants  and  agreements 
regarding  the  sale,  rental  or 
management  of  properties  owned  by  the 
Secretary, 

(3)  Corporate  charters  and  regulatory 
agreements  relating  to  multifamily  and 
land  development  projects  assisted  by 
the  Department, 

(4)  Approvals  of  financial  institutions 
and  other  lenders  as  approved  FHA 
mortgagees, 

(5)  Requests  for  subdivision  reports 
under  home  mortgage  procedures  and 
for  preapplication  analysis  of 
multifamily  and  land  development 
projects,  and 

(6)  Contracts  and  agreements 
providing  for  Departmental  insurance  or 
guarantee  of  loans  with  respect  to 
housing  and  related  facilities. 

(b)  The  provision  or  statement 
required  pursuant  to  this  section  shall 
indicate  that  the  failure  or  refusal  to 
comply  with  the  requirments  of  E.O. 


11063  or  this  Part  shall  be  a  proper  basis 
for  the  imposition  of  sanctions  provided 
in  §  107.60. 

§  107.30  Recordkeeping  requirements. 

(a)  All  persons  receiving  assistance 
through  any  program  or  activity  of  the 
Department  involving  the  provision  of 
housing  and  related  facilities  subject  to 
E.0. 11063  shall  maintain  racial  and 
national  origin  data  required  by  the 
Department  in  connection  with  its 
programs  and  activities. 

(b)  All  lenders  participating  in 
Departmental  mortgage  insurance 
programs,  home  improvement  loan 
programs,  GNMA  mortgage  purchase 
programs,  or  special  mortgage 
assistance  programs,  shall  maintain 
data  regarding  the  race  and  national 
origin  of  each  applicant  and  joint 
applicant  for  assistance  with  regard  to 
residential  property  and  related 
facilities.  This  data  shall  be  noted  in  the 
following  categories:  American  Indian/ 
Alaskan  Native,  Asian/Pacific  Islander, 
Black,  White,  Hispanic,  Other  (specify). 
If  an  applicant  or  joint  applicant  refuses 
to  volimtarily  provide  the  information  or 
any  part  of  it,  that  fact  shall  be  noted 
and  the  information  shall  be  obtained 
through  observation.  Applications  shall 
be  retained  for  a  period  of  at  least 
twenty-five  (25)  months  following  the 
date  the  record  was  made. 

(c)  If  an  investigation  or  compliance 
review  under  this  Part  reveals  a  failure 
to  comply  with  any  of  the  requirements 
of  paragraph  (a)  or  (b)  of  this  section, 
the  respondent  shall  have  the  burden  of 
establishing  its  compliance  with  this 
Part  and  with  the  equal  housing 
opportunity  requirements  of  the 
Executive  Order. 

§  107.35  Complaints. 

(a)  The  Assistant  Secretary  for 
FH&EO,  or  designee,  shall  conduct  such 
compliance  reviews,  investigations, 
inquiries,  and  informal  meetings  as  may 
be  necessary  to  effect  compliance  with 
this  Part. 

(b)  Complaints  under  this  Part  may  be 
filed  by  any  person  and  must  be  filed 
within  one  year  of  date  of  the  alleged 
act  of  discrimination  unless  the  time  for 
filing  is  extended  by  the  Assistant 
Secretary  for  FH&EO.  Complaints  must 
be  signed  by  the  complainant  and  may 
be  filed  with  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development,  Washington,  D.C.,  20410, 
or  any  Regional  or  Area  Office  of  the 
Department.  All  complaints  shall  be 
forwarded  to  the  Director,  Office  of 
Regional  Fair  Housing  and  Equal 
Opportunity  in  the  appropriate  Regional 
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Office  which  has  jurisdiction  in  the  area 
in  which  the  property  is  located. 

(c)  Upon  receipt  of  a  timely  complaint, 
the  Director  of  the  Office  of  Regional 
FH&EO  shall  determine  whether  the 
complaint  indicates  a  possible  violation 
of  the  Executive  Order  or  this  Part.  The 
Director  of  the  Office  of  Regional 
FH&EO  or  a  designee  within  a 
reasonable  period  of  time  shall  conduct 
an  investigation  into  the  facts.  The 
complainant  shall  be  notified  of  the 
determination. 

§  107.40  Compliance  meeting. 

(a)  Where  preliminary  analysis  of  a 
complaint,  a  compliance  review  initiated 
by  the  Assistant  Secretary  for  FH&EO, 
or  other  information  indicates  a  possible 
violation  of  E.0. 11063,  or  this  Part,  the 
person  allegedly  in  violation 
{“respondent”)  shall  be  sent  a  Notice  of 
Compliance  Meeting  and  requested  to 
attend  a  compliance  meeting.  The 
Notice  shall  advise  the  respondent  of 
the  matters  to  be  addressed  in  the 
Compliance  Meeting  and  the  allegations 
contained  in  a  complaint  received 
pursuant  to  Sec.  107.35.  The  purpose  of 
the  compliance  meeting  is  to  provide  the 
respondent  with  the  opportunity  to 
address  matters  raised  and  to  remedy 
such  possible  violations  speedily  and 
informally,  to  identify  possible 
remedies;  and  to  effect  a  resolution  as 
provided  in  §  107.45. 

(b)  The  Notice  of  Compliance  Meeting 
shall  be  sent  to  the  last  Imown  address 
of  the  person  allegedly  in  violation,  by 
certiHed  mail,  or  through  personal 
service.  The  Notice  will  advise  such 
person  of  the  right  to  respond  within 
seven  (7)  days  to  the  matters  and  to 
submit  information  and  relevant  data 
evidencing  compliance  with  E.0. 11063, 
the  Affirmative  Fair  Housing  Marketing 
Regulations,  24  CFR  200.600,  the  Fair 
Housing  Poster  Regulations,  24  CFR  Part 
110,  the  Advertising  Guidelines  for  Fair 
Housing,  37  FR  6700,  April  1, 1972,  other 
afilrmative  marketing  requirements 
applicable  to  the  program  or  activity 
and  any  revisions  thereto.  Further,  the 
person  will  be  offered  an  opportunity  to 
be  present  at  the  meeting  in  order  to 
submit  any  other  evidence  showing  such 
compliance.  The  date,  place,  and  time  of 
the  scheduled  meeting  will  be  included 
in  the  Notice. 

(c)  Whenever  a  compliance  meeting  is 
scheduled  as  a  result  of  a  complaint,  the 
complainant  shall  be  sent  a  copy  of  the 
Notice  of  Compliance  Meeting  and  shall 
be  provided  an  opportunity  to  attend  the 
meeting. 

(d)  The  Area  Office  having 
Jurisdiction  over  the  program  will 
prepare  a  report  concerning  the  status  of 
the  respondent's  participation  in 


Department  programs  to  be  presented  to 
the  respondent  at  the  meeting.  The  Area 
Manager  shall  be  notified  of  the  meeting 
and  may  attend  the  meeting. 

(e)  At  the  Compliance  Meeting  the 
respondent  and  the  complainant  may  be 
represented  by  counsel  and  shall  have  a 
fair  opportunity  to  present  any  matters 
relevant  to  the  complaint. 

(f)  During  and  pursuant  to  the 
Compliance  Meeting,  the  Director  of  the 
OfHce  of  Regional  I^&EO  shall 
consider  all  evidence  relating  to  the 
alleged  violation,  including  any  action 
taken  by  the  person  allegedly  in 
violation  to  comply  with  E.0. 11063. 

(g)  If  the  evidence  shows  no  violation 
of  the  Executive  Order  or  this  Part,  the 
Director  of  the  Office  of  Regional 
FH&EO  shall  so  notify  the  person(s) 
involved  within  ten  (10)  days  of  the 
meeting.  A  copy  of  this  notification  shall 
be  sent  to  the  complainant,  if  any,  and 
shall  be  submitted  to  the  Assistant 
Secretary  for  FH&EO. 

(h)  If  the  evidence  indicates  an 
apparent  failure  to  comply  with  the 
Executive  Order  or  this  Part,  and  the 
matter  cannot  be  resolved  informally 
pursuant  to  §  107.45,  the  Director  of  the 
Office  of  Regional  FH&EO  shall  so 
notify  the  respondent  and  the 
complainant,  if  any,  no  later  than  ten 
(10)  days  after  the  date  on  which  the 
compliance  meeting  is  held,  in  writing 
by  certified  mail,  return  receipt 
requested,  and  shall  advise  the 
complainant,  if  any,  and  the  respondent 
whether  the  Department  will  conduct  a 
compliance  review  pursuant  to  §  107.50 
or,  where  appropriate,  refer  the  matter 
to  the  Assistant  Secretary  for  FH&EO 
for  possible  imposition  of  sanctions.  A 
copy  of  this  notification  shall  be 
submitted  to  the  Assistant  Secretary  for 
FH&EO.  The  compliance  review  shall  be 
conducted  to  determine  whether  the 
respondent  has  complied  with  the 
provisions  of  E.0. 11063,  Title  VIII  of  the 
Civil  Rights  Act  of  1968,  Department 
regulations  and  the  Department's 
Affirmative  Fair  Housing  Marketing 
requirements. 

(i)  If  the  respondent  fails  to  attend  a 
compliance  meeting  scheduled  pursuant 
to  this  section,  the  Director  of  the  Office 
of  Regional  FH&EO  shall  notify  the 
respondent  no  later  than  ten  (10)  days 
after  the  date  of  the  scheduled  meeting, 
in  writing  by  certified  mail,  return 
receipt  requested,  as  to  whether  the 
Department  will  conduct  a  compliance 
review  or,  where  appropriate,  refer  the 
matter  to  the  Assistant  Secretary  for 
FH&EO  for  possible  imposition  of 
sanctions.  A  copy  of  this  notification 
shall  be  submitted  to  the  Assistant 
Secretary  for  FH&EO  and  sent  to  the 
complainant,  if  any. 


§  107.45  Resolution  of  matters. 

(a)  Attempts  to  resolve  and  remedy 
matters  found  in  a  complaint 
investigation  or  a  compliance  review 
shall  be  made  through  the  methods  of 
conference,  conciliation,  and 
persuasion. 

(b)  Resolution  of  matters  pursuant  to 
this  section  and  §  107.40  need  not  be 
attempted  where  similar  efforts  by 
another  Federal  agency  have  been 
unsuccessful  in  ending  and  remedying 
the  violation  found  with  respect  to  the 
same  respondent 

(c)  Efforts  to  remedy  matters  shall  be 
directed  toward  achieving  a  just 
resolution  of  the  probable  violation  and 
obtaining  assurance(s)  that  the 
respondent  will  satisfactorily  remedy 
any  violation  of  E.0. 11063  and  will  take 
actions  to  eliminate  the  discriminatory 
practices  and  prevent  reoccurrences. 
Compensation  to  individuals  from  the 
respondent  may  also  be  considered. 

(d)  The  terms  of  settlements  shall  be 
reduced  to  a  written  agreement,  signed 
by  the  respondent  and  the  Assistant 
Secretary  for  FH&EO  or  a  designee. 

Such  settlements  shall  seek  to  protect 
the  interests  of  the  complainant,  if  any, 
other  persons  similarly  affected,  and  the 
public  interest.  A  written  notice  of  the 
disposition  of  matters  pursuant  to  this 
section  and  of  the  terms  of  settlements 
shall  be  given  to  the  Area  Manager  by 
the  Assistant  Secretary  for  FH&EO  or  a 
designee  and  to  the  complainant,  if  any. 
When  the  Assistant  Secretary  or  a 
designee  determines  that  there  has  been 
a  violation  of  a  settlement  agreement, 
the  Assistant  Secretary  immediately 
may  take  action  to  impose  sanctions 
provided  under  this  Part,  including  the 
referral  of  the  matter  to  the  Attorney 
General  for  appropriate  action. 

§  107.50  Compliance  reviews. 

(a)  Compliance  reviews  shall  be 
conducted  by  the  Director  of  the  Office 
of  Regional  FH&EO  or  a  designee. 
Complaints  alleging  a  violation(s)  of  this 
Part  or  information  ascertained  in  the 
absence  of  a  complaint  indicating 
apparent  failure  to  comply  with  this  Part 
shall  be  referred  immediately  to  the 
Director  of  the  Office  of  Regional 
FH&EO.  The  Regional  Director  of  the 
Office  having  jurisdiction  over  the 
programs  involved  and  the  Area 
Manager  shall  be  notified  of  all  alleged 
violations  of  the  regulations.  A 
complaint  is  not  a  prerequisite  for  the 
initiation  of  compliance  review. 

(b)  The  purpose  of  a  compliance 
review  is  to  determine  whether  the 
respondent  is  in  compliance  with  the 
Executive  Order  and  this  Part.  Where 
allegations  may  also  indicate  a  violation 
of  the  provisions  of  Title  VIII  of  the  Civil 
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Rights  Act  of  1968,  HUD  regulations  • 
issued  thereunder  and  Affirmative  Fair 
Housing  Marketing  requirements,  a 
review  may  be  undertaken  to  determine 
compliance  with  those  requirements. 

The  respondent  shall  be  given  at  least 
five  (5)  days  notice  of  the  time  set  for 
any  compliance  review  and  the  place  or 
places  for  such  review.  The  complainant 
shall  also  be  notified  of  the  compliance 
review. 

§  107.51  Findings  of  Noncompliance. 

(a)  A  Hnding  of  noncompliance  shall 
be  made  when  the  facts  disclosed  during 
an  investigation  or  compliance  review, 
or  other  information,  indicate  a  failure 
to  comply  with  the  provisions  of  E.O. 
11063  or  this  Part.  In  no  event  will  a 
finding  of  noncompliance  precede  the 
completion  of  the  compliance  meeting 
procedures  set  forth  in  §  107.40. 

(b)  Determinations  of  noncompliance 
with  E.O.  11063  shall  be  made  in  any 
case  in  which  the  facts  establish  the 
existence  of  a  discriminatory  practice 
under  §  107.15(g) 

(c)  The  existence  or  use  of  a  policy  or 
practice,  or  any  arrangement,  criterion 
or  other  method  of  administration  which 
has  the  effect  of  denying  equal  housing 
opportimity  or  which  substantially 
impairs  the  ability  of  persons,  because 
of  race,  color,  creed  or  national  origin,  to 
apply  for  or  receive  the  benefits  of 
assistance  shall  be  a  basis  for  finding  a 
discriminatory  practice  unless  the 
respondent  can  establish  that: 

(1)  The  policy  or  practice  is  designed 
to  serve  a  legitimate  business  necessity 
or  governmental  purpose  of  the 
respondent; 

(2)  The  policy  or  practice  effectively 
carries  out  the  interest  it  is  designed  to 
serve;  and 

(3)  No  alternative  course  of  action 
could  be  adopted  that  would  enable 
respondent’s  interest  to  be  served  with  a 
less  discriminatory  impact. 

§  107.55  Compliance  report 

(a)  Following  completion  of  efforts 
under  this  Part,  the  Director  of  the 
Office  of  Regional  FH&EO  or  a  designee 
shall  prepare  a  compliance  report 
promptly  and  the  Assistant  Secretary  for 
FH&EO  shall  make  a  finding  of 
compliance  or  noncompliance.  If  it  is 
found  that  the  respondent  is  in 
compliance,  all  persons  concerned  shall 
be  notified  of  the  finding.  Where  a 
finding  of  noncompliance  is  made,  the 
report  shall  specify  the  violations  found. 
The  Director  of  the  Office  of  Regional 
FH&EO  shall  send  a  copy  of  the  report 
to  the  respondent  by  certified  mail, 
return  receipt  requested,  together  with  a 
Notice  that  the  matter  will  be  forwarded 
to  the  Assistant  Secretary  for  FH&EO 


for  a  determination  as  to  whether 
actions  will  be  initiated  for  the 
imposition  of  sanctions.  The  Regional 
Director  of  the  Office  having  jurisdiction 
over  the  programs  involved  and  the 
Area  Manager  shall  also  receive  a  copy 
of  the  report  and  the  notice  of  intention 
to  refer  the  matter  to  the  Assistant 
Secretary  for  FH&EO. 

(b)  The  Notice  will  provide  that  the 
respondent  shall  have  seven  (7)  days  to 
respond  to  the  violations  found  and 
resolve  and  remedy  matters  in  the 
compliance  report.  At  the  expiration  of 
the  seven  (7)  day  period  the  matter  shall 
be  referred  to  the  Assistant  Secretary 
for  FH&EO. 

(c)  The  complainant  shall  be  sent  a 
copy  of  the  findings  and  compliance 
report  and  shall  have  seven  (7)  days  to 
comment  thereon. 

§  107.60  Sanctions  and  penalties. 

(a)  Failure  or  refusal  to  comply  with 
E.0. 11063  or  the  requirements  of  this 
Part  shall  be  proper  basis  for  applying 
sanctions.  Violations  of  Title  VllI  of  the 
Civil  Rights  Act  of  1968  or  a  state  or 
local  fair  housing  law,  with  respect  to 
activities  covered  by  the  Executive 
Order,  or  of  the  regulations  and 
requirements  under  E.O.  11063  of  other 
Federal  Departments  and  agencies  may 
also  result  in  the  imposition  of  sanctions 
by  this  Department. 

(b)  Such  sanctions  as  are  specified  by 

E.O.  11063,  the  contract  through  which 
Federal  assistance  is  provided,  and  such 
sanctions  as  are  specified  by  the  rules  or 
regulations  of  the  Department  governing 
the  program  under  which  Federal 
assistance  to  the  project  is  provided, 
shall  be  applied  in  accordance  with  the 
relevant  regulations.  Actions  which  may 
be  taken  include:  cancellation  or 
termination,  in  whole  or  in  part  of  the 
contract  or  agreement:  refusal  to 
approve  a  lender  or  withdrawal  of 
approval;  a  determination  of  .  ■ 

ineligibility,  suspension  or  debarment 
from  any  further  assistance  or  contracts 
provided,  however,  that  sanctions  of 
debarment,  suspension  and  ineligibility 
are  subject  to  the  Department’s 
regulations  under  Part  24  of  this  Title; 
and  provided  further,  that  no  sanction 
under  Section  302  (a),  (b)  and  (c)  of  E.O. 
11063  shall  be  applied  by  the  Assistant 
Secretary  for  FH&EO  without  the 
concurrence  of  the  Secretary. 

(c)  The  Department  shall  use  its  good 
offices  in  order  to  promote  the 
abandonment  of  discriminatory 
practices  with  regard  to  residential 
property  and  related  facilities  provided 
with  assistance  prior  to  the  effective 
date  of  E.O.  11063  and  take  appropriate 
actions  permitted  by  law  including  the 
institution  of  appropriate  litigation  to 


provide  such  equal  housing 
opportimities. 

(d)  In  any  case  involving  the  failure  of 
a  lender  to  comply  with  the 
requirements  of  the  Executive  Order  or 
this  Part,  the  Assistant  Secretary  for 
FH&EO  shall  notify  the  Federal  financial 
regulatory  agency  having  jurisdiction 
over  the  lender  of  the  findings  in  the 
case. 

§  107.65  Referral  to  the  Attorney  General 
If  the  results  of  a  complaint 
investigation  or  a  compliance  review 
(demonstrate  that  any  person,  or 
specified  class  of  persons,  has  violated 
E.O.  11063  or  this  Part,  and  efforts  to 
resolve  the  matter(s]  by  informal  means 
have  failed,  the  Assistant  Secretary  for 
FH&EO  in  appropriate  cases  shall 
recommend  that  the  General  Counsel 
refer  the  case  to  the  Attorney  General  of 
the  United  States  for  appropriate  civil  or 
criminal  action  under  Section  303  of  E.O. 
11063. 

Issued  at  Washington,  D.C..  September  4. 
1980. 

Sterling  Tucker, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

(FR  Doc.  8(»-27642  Filed  9-8-80;  8:45  am) 
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